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NOTES. 



Obligation of a Depositary of Trust Funds to the Cestui- 
Que-Trust. — Where a trustee deposits money in a bank and the 
latter, with knowledge of the trust, pays the trustee's order on the 
deposit though knowing there is to be a breach of trust, what is the 
obligation of the bank to the cestui-que-trust ? In a recent Texas 
case, the trustee mingled the trust funds with his private deposit, 
and the bank was held liable for charging the checks of the trustee in 
favor of third persons against the deposit, and for cancelling a claim 
which it held against the trustee. Interstate National Bank v. Clax- 
ton (Tex. 1903) 77 S. W. 44. The court said that the money re- 
tained its character as a trust fund though mingled with the 
trustee's private account, and that the bank was consequently liable 
to the cestui. The question involves two considerations (1) 
whether the money does retain its trust character and (2) in either 
event, whether there is any obligation owing to the cestui-que- 
trust by the bank as constructive trustee or otherwise. If the fund 
retains its trust character, as the principal case decides, the bank 
becomes a bailee of the trust res and can only become liable as a 
constructive trustee in the event of its taking title to the res in bad 
faith, as by using the same to discharge its claim against the trustee. 
Where the bank meets checks drawn by the trustee in favor of third 
parties and thereby fulfills its legal obligation as depositary, its 
situation is that of a bailee or agent of the trustee in possession of 
the res for its bailor or principal, and in such case it has been held 
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that its duty is to its immediate employer only. Davis v. Spurting 
(1829) 1 R. & M. 64; Aubery v. Fiske (1867) 36 N. Y. 47- 

It is sounder on principle, however, to hold that by a deposit 
the fund loses its trust character, the transaction amounting to a 
loan and the res being converted into a claim against the bank 
which the trustee now holds in trust, 2 Columbia Law Review 550. 
Adopting this view, the bank could not be held as constructive 
trustee, either where it pays the money over at the trustee's order, 
or where it cancels the obligation to the trust estate with its claim 
against the trustee individually, for in neither case does the bank 
get title to the trust res, the effect of the transaction being to ex- 
tinguish its obligation to the trustee. It remains to fix the liabil- 
ity, if any, on some other ground. The result may be different 
where the bank meets checks drawn by the trustee in favor of third 
parties, and thereby fulfills its legal obligation as depositary, from 
that in the case where it avails itself of a claim against the trustee 
personally to extinguish its obligation to the trust estate or, in 
some other way, benefits by the transaction. In the former case, 
analogous to the case of the bailee, it would seem that the legal 
relations should govern. The bank not being permitted to make 
itself a party to an inquiry between its customer and third persons, 
as suggested by Lord Westbury in a dictum in Gray v. Johnston 
(1868) L. R. 3 H. L. 1; Thomassenv. Van Wyngaarden (1885)65 
Iowa 687; Boone v. Batik (1881) 84 N. Y. 83. Where the bank, 
however, benefits by the transaction at the cestui's expense, a court 
of equity will examine into the fraud and consider the whole trans- 
action voidable, declaring the debt of the bank still existing in favor 
of the trust estate. Pannelv. Hurley (1845) 2 Coll. Ch. Cas. 241. 
And it seems to be this last situation which is referred to when the 
general statement is made that in cases of fraud and collusion, the 
agent of the trustee is answerable directly to the cestui. 

Such being the result of the decisions, it is obvious that the in- 
terests of the cestui can be adequately protected without resorting 
to the fiction that the fund retains its trust character. For the 
only situation in which the cestui would get any higher rights than 
by applying the above rules, would be where the bank becomes in- 
solvent and the cestui seeks to prove ahead of the other creditors. 
' In this instance, however, it is difficult to see the justice in prefer- 
ring a trust account, where, as a matter of fact, it is a loan the 
same as any other deposit. The principal case, then, seems un- 
sound in holding that the fund retained its trust character, and that 
the bank was liable for meeting checks in favor of third parties in 
fulfilment of its legal obligation; but the court found correctly that 
the obligation of the bank on the trust account still remained in 
respect to that amount which it sought to extinguish by its dis- 
charge of the trustee's personal debt. 



A St. Louis Bribery Case. — A case arising out of the recent 
St. Louis municipal scandals brings up the question of what are 



